Fordham Undergraduate Law Review
Volume 1

Article 8

2019

#MeToo, Meet Inclusivity: Criminal Procedure in Sexual Assault
Cases Should Include People With Intellectual Disabilities
Mercy Adoga
Fordham University

Follow this and additional works at: https://research.library.fordham.edu/fulr
Part of the Courts Commons, Criminal Law Commons, Criminal Procedure Commons, Disability Law
Commons, Law Enforcement and Corrections Commons, and the Legal Ethics and Professional
Responsibility Commons

Recommended Citation
Adoga, Mercy (2019) "#MeToo, Meet Inclusivity: Criminal Procedure in Sexual Assault Cases Should
Include People With Intellectual Disabilities," Fordham Undergraduate Law Review: Vol. 1 , Article 8.
Available at: https://research.library.fordham.edu/fulr/vol1/iss1/8

This Article is brought to you for free and open access by Fordham Research Commons. It has been accepted for
inclusion in Fordham Undergraduate Law Review by an authorized editor of Fordham Research Commons. For
more information, please contact considine@fordham.edu, bkilee@fordham.edu.

Adoga: Intellectual Disabilities in Sexual Assault Criminal Procedures

NOTE
#METOO, MEET INCLUSIVITY:
CRIMINAL PROCEDURE IN SEXUAL ASSAULT CASES
SHOULD INCLUDE PEOPLE WITH INTELLECTUAL
DISABILITIES
Mercy Adoga *
395

This Note explores the legal history of criminal law involving sexual
assault cases of persons with intellectual disabilities from 1989 to the present
day. The nuances of this legal history will be analyzed through the lens of
State v. Scherzer, otherwise known as the Glen Ridge case of 1989. This Note
will analyze the effect the Glen Ridge case had on later cases, and how the
criminal justice system continues to treat intellectually disabled survivors of
sexual assault. Statistics show that people who have intellectual disabilities
are more likely to be sexually assaulted, and that the conviction rate for these
cases is lower than those without intellectual disabilities. The third legal
principle of the rule of law states that the law must be administered fairly and
impartially, regardless of race, color, religion, ethnicity, gender or disability.
This Note argues that the third legal principle of the rule of law in the United
States may exist de jure in the cases of people with intellectual disabilities,
but it may not exist de facto. Due to this trend and its inherently negative
effects, policy changes need to be made regarding investigative and
courtroom procedures.
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I. INTRODUCTION
In recent years, survivors have felt empowered to speak freely about their
sexual assault.396 The explosive sexual assault allegations made against fallen
Hollywood mogul Harvey Weinstein has elevated conversations about the
prevalence and frequency of sexual assault. This is evidenced by the viral
hashtag #MeToo used on Twitter by survivors who have felt emboldened to
share their sexual assault experiences and traumas.397 Despite recent
popularity, the #MeToo movement, created by Tarana Burke on MySpace in
2006, has typically omitted the voices of those in the intellectual disability
community. Generally, federal and state courts define people with intellectual
disabilities as those diagnosed with a condition that includes “below average
intellectual function and a lack of skills necessary for daily living.”398
Psychologists believe that intellectual disability is characterized by
limitations in intellectual functioning and adaptive behavior. These
limitations result in the need for a support system to help intellectually
disabled persons participate in everyday life activities.399 Even with such a
support system, there are uncountable challenges that intellectually disabled
people face.
Studies show that people with intellectual disabilities are more likely to
be sexually assaulted.400 According to the National Center for Victims of
Crime, individuals with a disability were more likely to be victims of “violent
victimization” than individuals who did not have a disability.401 Like other
victims, the intellectually disabled are hesitant to come forward because they
fear being either discredited or reporting their abuser. Victims with
intellectual disabilities are also reluctant to come forward because of the
pressures they may face from community members. This logic is sound:
396
See Bonnie Wertheim, The #MeToo Moment: Covering 'The New Red Carpet, THE NEW
YORK TIMES, 7 Jan. 2018, <https://www.nytimes.com/2018/01/06/us/the-metoo-momentcovering-the-new-red-carpet.html>.
397
Id.
398
FAQs on Intellectual Disability, AMERICAN ASSOCIATION ON INTELLECTUAL AND
DEVELOPMENTAL DISABILITIES, <www.aaidd.org/intellectual-disability/definition/faqs-onintellectual-disability>.
399
Id.
400
Joseph Shapiro, The Sexual Assault Epidemuc No One Talks About, NPR, 8 Jan. 2018,
<https://www.npr.org/2018/01/08/570224090/the-sexual-assault-epidemic-no-one-talksabout>.
401
Crimes Against People with Disabilities, THE NATIONAL CENTER FOR VICTIMS OF
CRIME, 2018, <ovc.ncjrs.gov/ncvrw2018/info_flyers/fact_sheets/2018NCVRW_Victims
WithDisabilities_508_QC.pdf>. This research was compiled over a four-year period.
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discreditation tactics are often brought forth by the defense. Another reason
that prevents victims from reporting is the fact that law enforcement officers
and lawyers can at times be misguided in their attempts to help victims with
intellectual disabilities because they sometimes lack the training needed to
assist these victims.402 The issue of consent is difficult to assess in cases of
sexual assault involving people with intellectual disabilities since the
psychology of victims with intellectual disabilities differs from those who do
not have such an inhibition. In cases where the victim cannot speak, the issue
of consent becomes even more difficult to handle. If the victim cannot speak,
it is no longer a situation of hearsay. Rather, the case becomes entirely
dependent on the word of the abuser. According to one of the legal principles
of the rule of law, the law should be administered fairly and impartially
regardless of race, gender, and physical disability. Yet, the Glen Ridge case
and the following cases display the discrepancies in the sexual assault cases
involving victims who have an intellectual disability as opposed to victims
who do not have an intellectual disability. As such, because of the third legal
principle of the rule of law, and because there is a systemic issue of unequal
treatment among intellectually disabled victims, there should be national
legislation to promote training in sexual assault cases involving people with
intellectual disabilities. This Note will lay the foundation for such legislation.
A. The Implications of the Definition of Consent in Intellectual Disability
Sexual Assault Cases
On March 1st, 1989, a seventeen-year-old girl referred to as M. G. went
to Carteret Park in Glen Ridge, New Jersey.403 According to M. G., she ran
into boys from her school: Christopher Archer, Grober, Quigley and twin
brothers Kevin and Kyle Scherzer. She stated in the trial that Grober said if
she followed them into his basement, she would get to go on a date with a
boy named Paul.404 M. G. then followed the boys into the basement where
they instructed her to masturbate, and perform fellatio on each of them.405 M.
G. stated that she allowed Kevin, Grober and another friend of the boys,
Corcoran to penetrate her with foreign objects.406 Additionally, four of the
boys sucked on her breasts.407 Before leaving, the boys instructed M. G. not
402

See Joseph Shapiro, How Prosecutors Changed The Odds To Start Winning Some Of
The Toughest Rape Cases, NPR, 16 Jan. 2018,
<https://www.npr.org/2018/01/16/577063976/its
-an-easy-crime-to-get-away-with-but-prosecutors-are-trying-to-change-that>.
403
State v Scherzer, 301 N.J. SUPERIOR COURT OF NEW JERSEY, 363.
404
Id.
405
Id.
406
Id.
407
Id.
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to say anything to anyone or else she would get in trouble.408 M. G. did not
leave the basement until all the boys left, and she later told her swim
instructor what happened.409 She expressed her hesitation to talk about the
incident because she did not want to get the boys in trouble, and believed
them to still be her friends after the incident.410 Throughout the legal process,
M. G. recanted statements about the incident because she worried about the
boys not wanting to be her friend.411 A friend of the boys, named Ferraez,
took M.G. out for ice cream and secretly taped their conversations while she
tried to persuade M.G. to change her story.412 The tapes were redacted and
played for the jury, after Rape Shield Law hearings. Expert witnesses called
to the stand testified that Ferraez was trying to lead M.G..413 By the end of
the trial, the boys were convicted of sexual assault in the second degree in
1993.414 Both defense and prosecution made M.G.’s intellectual disability
central to core arguments in their cases.415 The defense portrayed M.G. as a
sexual aggressor while claiming that her intellectual disability did not
prohibit her from consenting to sex, rather it lowered her inhibitions toward
sex. The prosecution team claimed that since M.G. had an intellectual
disability, she could not consent to sex nor could she understand it.416 The
Glen Ridge case is one of the first instances in the United States where a
sexual assault case involving a victim with an intellectual disability was
successfully prosecuted.417 Both the defense and prosecution made M.G.’s
intellectual disability central to the arguments throughout the case.418
II. IMPACT OF THE GLEN RIDGE CASE OF 1989
Since Glen Ridge, the United States has had countless sexual assault cases
involving people with intellectual disabilities and other ranges of
disabilities.419 This is true in State v. Estime where an intellectually disabled
woman in Boynton, Florida was raped.420 In 2004, prosecutors suspected that
the woman had been raped because she became pregnant, but since she could
408

Id.
State v Scherzer, 301 N.J. SUPERIOR COURT OF NEW JERSEY, 363.
410
Id.
411
Id.
412
Id.
413
Id.
414
Id.
415
See id.
416
See id.
417
See id.
418
See id.
419
See Justin Jouvenal, A Caregiver Raped Two Intellectually Disabled Women, Police
Say. Both Gave Birth to Children, THE WASHINGTON POST, 2 Mar. 2019.
420
State v. Estime, 259 So. 3d 884.
409
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not speak, the suspect denied the charge.421 The case went cold until 2016,
when the police reopened the case and ran the suspect’s DNA.422 His DNA
was a match to the woman’s rape, and so the police arrested him.423 However,
in November of that year the trial court freed the suspect, ruling that police
waited too long to do DNA testing and that the statute of limitations ran
out.424 This decision was later repealed in 2017 and the perpetrator was
arrested in 2019.425
Consent is not universally defined in the United States and varies by state.
According to Florida Statutes § 794.011, consent is defined as:
[...] intelligent, knowing, and voluntary consent and does not include coerced
submission. ‘Consent’ shall not be deemed or construed to mean the failure by the
alleged victim to offer physical resistance to the offender.426

Even though Florida clearly defines consent, other states – like Virginia
– do not provide a clear definition of consent. However, it is against the law
to engage in any form of sexual contact with an intellectually disabled person
in Virginia, Florida, and New Jersey.427 These statutes have several negative
implications because of their approaches to people with intellectual
disabilities. People with intellectual disabilities vary functionally on a
spectrum, thus these statutes assume that people with intellectual disabilities
cannot consent to sex even when they want to. There needs to be clearer and
more specific laws that are able to recognize when a person with an
intellectual disability has consented to sex and when they have not. By having
statutes that outlaw any sexual contact with an intellectually disabled person,
the courts are violating the third legal principle of the rule of law by not
treating people with intellectual disabilities fairly. The conviction rate in
sexual assault cases involving victims with intellectual disabilities is still low
despite these statutes that outlaw sexual contact with intellectually disabled
people.428 State v. Estime displays the problem of how consent is legally
defined across the United States; the definition leaves no room for the courts
to decide the cases on the actual facts of the case and fails to acknowledge
how the spectrum of intellectual disabilities affects consent.429

421

Id.
State v. Estime, 259 So. 3d 884.
423
Id.
424
Id.
425
Id.
426
46 Fla. Stat. § 794.011 (2019).
427
See id.
428
See Crimes Against People with Disabilities, supra note 7.
429
See State v. Estime, 259 So. 3d 884.
422
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A. The Treatment of Intellectually Disabled Victims Can Lead to Witness
Tampering
Nancy Thaler, deputy secretary of Pennsylvania’s Department of Human
Services, stated in an NPR article that people with intellectual disabilities “are
generally taught from childhood up to be compliant, to obey, to go along with
people.”430 This is especially relevant in cases of sexual assault because
victims that have an intellectual disability can be easily persuaded to not
report assault, or to drop charges. This pressure can come from the
perpetrators’ families, friends or legal counsel, as well as the perpetrators
themselves, and can greatly affect the victim throughout the legal process.
For example, in the case of Glen Ridge, M. G. recanted multiple times, and
later testified that she did so due to the urging of people from her town, and
that she did not want to get the boys who assaulted her in trouble. Studies
completed by NPR show that people with an intellectual disability are
generally eager to please, and this can make them hesitant to come forward.431
More recent studies completed by the U.S. Department of Justice show that
in most cases of sexual assault the victims are assaulted by people that they
know and even trust, which makes the thought of testifying against them in
court dramatically more difficult for them.432 When victims take a long time
to come forward, defense attorneys can use the victim's hesitance as evidence
of dishonesty. Since people with intellectual disabilities are taught to be
obedient from a young age, it follows that they can be easily swayed into
changing their story.
This pressure may be evident either in their statement for the police report
or in their court testimony. Witness tampering is defined as when a person:
[...] knowingly uses intimidation, threatens, or corruptly persuades another person,
or attempts to do so, or engages in misleading conduct toward another person, with
intent to – influence, delay, or prevent the testimony of any person in an official
proceeding.433

Although people from the community in Glen Ridge and Virginia did not use
physical force, one could argue that they misled the victim in order to
manipulate their testimony.
The way a police officer approaches an intellectually disabled victim can
lead to witness tampering; this is best seen in their occasional treatment of
the intellectually disabled as “children.” Police officers often take victims
with an intellectual disability to interview rooms designed for children.434
430

Joseph Shapiro, supra note 6.
Id.
432
Id.
433
18 U.S.C. § 1512 subsection B.
434
Joseph Shapiro, supra note 8.
431
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The officers tend to ask abstract questions, instead of literal and specific
questions, that can be hard for people with an intellectual disability to
understand.435 The legal third principle of the United States rule of law states
that the law must be administered fairly and impartially, regardless of race,
color, religion, ethnicity, gender or disability.436 The way police officers and
lawyers tend to approach people with intellectual disabilities violates the third
legal principle of the rule of law because these tactics better apply to children
than intellectually disabled adults.
B. Psychological State of the Victim and Its Effects on the Trial
Those with intellectual disabilities already face biases outside of the
courtroom.437 While they are often considered “slow”438 by some
individuals,439 they are generally seen as equal to those without intellectual
disabilities.440 Rather, people with intellectual disabilities may function in a
way that is different, but not insufficient.441 Those who have an intellectual
disability and use vocabulary that is not equal to their age still have the ability
to remember traumatic experiences, such as rape.442 This means that people
with intellectual disabilities communicate differently than those without such
disabilities. When defense attorneys in the Glen Ridge case, as well as the
State v. Estime,443 could no longer dispute that a sexual act took place, they
moved to trial to plead their clients’ cases taking an affirmative defense. The
boys in the Glen Ridge case claimed that M. G. behaved in a sexual nature on
her own, and even came onto them.444 The implication being that even if M.
G. did not understand the situation, it did not mean that she did not want the
boys to commit sexual acts upon her. The court allowed M. G.’s sexual
435

Id.
What Is the Rule of Law? WORLD JUSTICE PROJECT, <worldjusticeproject.org/aboutus/overview/what-rule-law>.
437
See Michelle Diament, Netflix Defends Use Of 'Retarded,’ DISABILITY SCOOP, 24 Sep.
2018, <https://www.disabilityscoop.com/2018/09/24/netflix-defends-use-ofretarded/25536/>.
438
See Chris P. Johnson and William O. Walker, Mental Retardation, PEDIATRICS IN
REVIEW, July 2006. <http://pedsinreview.aappublications.org/cgi/reprint/27/7/249>.
439
See Michelle Diament, supra note 43.
440
FAQs on Intellectual Disability, AMERICAN ASSOCIATION ON INTELLECTUAL AND
DEVELOPMENTAL DISABILITIES, <www.aaidd.org/intellectual-disability/definition/faqs-onintellectual-disability>.
441
Id.
442
Joseph Shapiro, From The Frontlines Of A Sexual Assault Epidemic: 2 Therapists Share
Stories, NPR, 18 Jan. 2018, <https://www.npr.org/2018/01/18/577065301/from-thefrontlines-of-a-sexual-assault-epidemic-two-therapists-share-stories>.
443
See State v. Estime, 259 So. 3d 884.
444
State v Scherzer, 301 N.J. SUPERIOR COURT OF NEW JERSEY, 363.
436
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history to be a part of the record, calling her former guidance counselor to
testify. The counselor testified that M. G. had said things of a sexual nature
during lunch, and was touched by someone in her school’s cafeteria.445 The
guidance counselor tried to explain to M. G. that she had the right to say no
to people who ask her to commit sexual acts, but she claimed that M. G. did
not understand the concept.446 According to M. G., she did not know she
could say no to her friends.447 Through the cross-examination of Dr. Gerald
Meyerhoff, a psychiatrist, he testified that even though M. G. may have
understood that she was engaging in sexual conduct, she did not understand
that she had the right to refuse the boys.448 Furthermore, it was also argued
that because M. G. did not understand the right to refuse, she did not see what
the boys did to her as coercion because she only understood coercion as the
use of physical force.449
C. Misguided Treatment of the Intellectually Disabled in the Courtroom
Many people with intellectual disabilities think in ways that are more
literal. Abstract concepts such as euphemisms, metaphors, or even
hypothetical questions can be quite confusing.450 Oftentimes in court and
under pressure, people with intellectual disabilities can have trouble putting
the correct event into a proper time sequence.451 The issue is that while
lawyers can regularly pose abstract and hypothetical questions in the
courtroom, a person with an intellectual disability will not understand it in
the same way a person without an intellectual disability will understand. If
the law was applied fairly to all people regardless of disability, then people
with intellectual disabilities should be questioned in a manner that would be
easier for them to understand. Indeed, both the defense attorneys and the
prosecution share a common approach in the courtroom: they both claimed
that M. G. 's limitations from her intellectual disability played a role in the
events leading up to and during the assault. However, both accounts do not
paint a fair picture of the victim to the jury. On the one hand, the defense
paints her as a sexual aggressor,452 who not only understood sexual acts but
also craved them by evidence of her past sexual experiences. On the other
hand, the prosecution argued that M. G.'s limitations were a result of her
intellectual disability and could not understand the ability to say no because
445

Id.
Id.
447
Id.
448
Id.
449
Id.
450
See Joseph Shapiro, supra note 8.
451
Id.
452
Id.
446
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she was desperate for friendship. Both sides described M. G. as an aggressor
or vulnerable girl unaware of the situation. However, M. G. knew enough to
tell someone what happened to her. The reason why both approaches were
problematic is that there is no middle ground of how they address the victim.
Both approaches make it easy for people to generalize that those with an
intellectual disability cannot consent at all.
III. CONCLUSION
Federal legislation like the American Disabilities Act of 1990 provides
regulations for governments and businesses to follow regarding people with
disabilities, but this legislation does not guarantee de facto equal treatment of
people with disabilities. As determined in State v. Estime, there must be a
balance in the investigative and legal proceedings involving people who have
an intellectual disability. Not all people with an intellectual disability
function the same. At the same time, the victim's mental capacity or hesitance
should not call into question whether or not an assault occurred. Courts and
police departments need training to ensure that victims with an intellectual
disability feel comfortable to come forward when an assault has been
committed.
Rather than having investigators applying the same approach as they use
for children, they should use literal and specific questions, all while letting
the victim know that they can rephrase their questions. The courts, as well as
the investigators, should not assume that just because some victims with
intellectual disabilities do not say no during the assault, that they wanted the
sexual act to happen. M. G.’s desire for friendship was not a justification for
her assault. To allow a perpetrator to walk free because a victim did not say
“no,” or could not speak at all, would be a miscarriage of justice. Whether or
not a victim with an intellectual disability can speak, they still have a voice.
The courts and the criminal justice system need to empower victims to come
forward and teach people to listen despite the difficulties presented. There
needs to be mandatory training in which law enforcement officials learn
about intellectual disabled victims and other forms of disabilities in order to
help prepare them for these kinds of cases. The courts must also make clearer
laws that recognize when people with intellectual disabilities are consenting
to sex and when they are not. The criminal justice system needs to find a
balance in their investigative and legal proceedings with all victims of sexual
assault regardless of intellectual disability. While the #MeToo movement
brought attention to the sexual assaults happenings of the entertainment
industry, the movement must work to capture the extent of sexual assaults in
the intellectual disability community. This can be achieved through a
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reworking of the current investigative and criminal trial proceedings
involving those with intellectual disabilities.
***
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